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Presentation Outline

• Exempt Uses

• Cancellation of Temporary & 
Inchoate Rights

• Forfeiture

• Voluntary & Involuntary 
Abandonment

• Avoiding Cancellation
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Exempt Uses
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Common Exempt Uses:

• Domestic use of groundwater
– 15,000 gallons per day (group or individual)

• ½ Acre Irrigation from groundwater for 
lawn or non-commercial garden

• Commercial/Industrial use of 
groundwater
– 5,000 gallons per day

• Livestock watering from surface or 
groundwater

• Rainwater collection from precipitation
– Only from artificial, impervious surface
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No Cancellation for 
Exempt Uses

• An exempt groundwater use “constitutes a 
right equal” to a ground water right 
certificate (ORS 537.545(2))

• Exempt uses are regulated, but not 
cancelled for nonuse or violation
– May stack types (Example: exempt domestic 

plus exempt livestock)

– 1 exemption per owner (not well/tax lot)

– Must register exempt wells/uses (ORS 537.545)
• Submit map of location (usually done by driller)

• State the exempt use(s)

• $300 fee
6



Cancellations of 
Temporary Uses
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Temporary Water Uses 
Subject to Cancellation
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• Limited Licenses, Temporary 
Transfers, Instream Leases
– Temporary water uses or changes

– Cancellation is rare due to the limited 
duration of these authorizations



Limited Licenses
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• Limited Licenses
– OWRD may revoke a limited license if:

• Injury to another water user; or 

• Interference with a minimum perennial 
instream flow

• ORS 537.143(2)/OAR 690-340-0030(6)

• Cancellation Process
– OWRD issues an order “in other than 

contested case”

• Challenge
– May be appealed in a Petition for Judicial 

Review (State Circuit Court)



Temporary Transfers
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• Temporary Transfers
– OWRD may revoke a temporary transfer if:

• Injury to another water right; or

• Results in enlargement; or 

• Conditions of the temporary transfer are not met

• OAR 690-380-8004(9)

• Cancellation Process
– OWRD may seek compliance & then issue 

an order “in other than a contested case”

• Challenge
– May be appealed in a Petition for Judicial 

Review (State Circuit Court)



Instream Leases
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• Instream Leases (OAR 690-077-0077)
– Injury to another water right; or

– Results in enlargement; or

– Failure to follow the instream lease 
requirements (e.g., continue using water)

• Cancellation Process
– OWRD typically denies a renewal application 

in a future year 

– Order modifying or terminating the lease 

– Provision of original order approving the lease

• Challenge
– Final order in other than a contested case may 

be appealed in a PJR



Cancellations of 
Inchoate Water Uses 

(Permits & Permanent 
Transfers)
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Inchoate Water Uses 
Subject to Cancellation
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• Permits & Permanent Transfers
– Allow water use or alteration of existing water 

right certificate

– Inchoate = not perfected

• Subject to Cancellation for:
– Failure to develop full permitted use

– Violation of element or condition of use

– Failure to complete transfer for type of use or 
place of use (OAR 690-380-6010)

• Exception: POD/POA reverts to previous 

– Failure of Procedure (deadlines for 
construction, beneficial use, and COBU)



Elements of a Water Use 
Right

• Source (surface or 
ground water)

• Beneficial Use

• Place of Use

• Point of Diversion 
or Appropriation

• Rate

• Volume/Duty

• Conditions



• Source

• Purpose

• Rate

• Priority

• Volume



• Season

• Point of 
Diversion

• Place of 
Use

• Condition



Challenging Cancellation
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• OWRD determines no appropriation under 
permit or nonuse for 5 or more years
– Certified letter giving notice of intent to cancel 

permit in 60 days (OAR 690-320-0020)

– Submit Claim of Beneficial Use (“COBU”)

– Application for extension of time
• Correct deficiencies during extension period

• OWRD Final Order cancelling permit (after 
60-day notice period)
– Request reconsideration

– File Petition for Judicial Review



Challenging Cancellation
• If proof of perfection is to the extent of the 

permit/transfer, then certificate issued

• If proof of perfection is different or less
than extent of permit/transfer: 
– First class mail letter giving notice of intent to 

issue certificate to lesser extent than the permit 
or transfer with proposed certificate enclosed 
(OAR 690-330-0010/OAR 690-380-6040)

– Request reconsideration of proposed 
certificate – OWRD may: 

• Approve & issue changed certificate

• Deny in writing & keep proposed certificate

• Field investigation – new certificate & contested case

– Application for extension of time



Cancellations of 
Certificates: 

Forfeiture
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• Certificates
– Permanent real property interest

– Requires administrative process for 
cancellation (not automatic)

• Subject to Cancellation for Statutory 
Nonuse of 5 or More Years
– Incorrect place of use

– Incorrect purpose of use

– Exception: Incorrect POD (no similar case 
law for POA)

• Lookback: 5-year period ending within 
last 15 years

Forfeiture



21

• Initiation:
– Two affidavits of nonuse from 

people who know “with certainty” 
nonuse occurred

– OWRD staff initiated

• OWRD “shall” initiate 
proceedings within 180 days of 
receiving affidavit

Forfeiture
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• Challenge:
– Evidence of Use Affidavit

– Refute Nonuse

– Statutory affirmative defenses

Forfeiture



23

• The water right is for reasonable and usual municipal use of 
water

• Cancelation would impair the rights of cities and towns to 
use water 

• Economic Hardship (bankruptcy, etc)

• The land was withdrawn from use (e.g., Federal 
Conservation Reserve Program)

• Lookback Period (5 year period ended more than 15 years 
ago)

• Water under the right is discontinued by an order of the 
Commission under ORS 537.775 (wasteful or defective 
wells)

• Nonuse during transfer or primary right instream lease

• Water was not available, but user was ready/willing/able

• Use less water to accomplish beneficial use, but 
ready/willing/able to use full rate/duty

• More! 

Forfeiture Defenses
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• Protest the Cancellation
– Within 60 days

• OWRD Review as Contested Case

• Appeal to Court of Appeals

Review of Decision



Voluntary 
Cancellation & 
Abandonment
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Abandonment

• Court created doctrine

• Intent to disregard a 
known right

• Intent can be shown 
by physical acts
– Filling in ditches, 

remove pipes, building 
permanent structures 
within POU, etc.

• Voluntary Cancellation
– ORS 540.621 – can 

request cancellation or 
partial cancellation of 
an abandoned 
certificate



Avoiding 
Cancellation
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• Know your water rights!!

• Consult with a professional 
– Due diligence

– Best way to respond to OWRD

• Beneficially use water under the 
conditions of use once every five years

• Affidavits of use
– Request during purchase of land from 

previous owners

• Preserve records of water use
– Meter readings, power bills, water use reports, 

photographs, etc.

Avoiding Cancellation



• Next Week: “What Options Are Available 
When Your Receive Notice Your Well 
Construction is Non-Compliant?”

• Registration Link for April 29, 2020 
12:00 PM to 1:00 PM available in the 
email following the webinar

• Go to our website:  www.water-law.com
or sign up for our blog for registration 
information!
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COVID-19 Webinar 
Series



www.water-law.com/blog



Gift Certificate
• New Client, Former or Existing Client 

with a new matter?

• By registering & attending this live 
webinar, you are eligible for a free 1-
hour consultation subject to a conflict 
check.  

• To use your gift certificate, complete and 
submit the online inquiry form within 6 
months of this webinar at our 
website:https://www.water-
law.com/5822-2/ checking the webinar 
“where did you hear about us” box.
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Questions? 

Schroeder Law Offices, P.C.

503-281-4100

775-786-8800

schroeder@water-law.com

t.ure@water-law.com

www.water-law.com


